
I n  i t s  post -hear ing comments, theDepartmentdidagree t od e l e t e  t h e  t h i r d  
sentence of t h i s  i t e m  because i t  was redundant.Thatdelet ion does no t  
c o n s t i t u t e  a subs tan t i a l  change for  purposes o f  Minn.Rule1400.1100(1985>, 
and t h er u l e ,  asamended, i s  necessary and reasonable. 

9553.0035,subp. 6 ,  Compensation For ServicesPerformed B y  I n d i v i d u a l s .  

55. Thissubpar tper ta ins t o  compensationpaid to i n d i v i d u a l s  for 
servicesperformed for f a c i l i t i e s .  I t  s ta testha tcompensat ioninc ludesa l l  
remunerat ionpaid"current ly" ,accrued or deferred.  I t  goes on t o  s t a t et h a t  
onlycompensationcosts for therepor t i ngper ioda rea l l owab le .  The word 
"cu r ren t l y "apparen t l y  means tha tremunera t ionpa id  for  servicesperformed
dur ingtherepor t ingper iodareinc luded,  as w e l l  as renumerationaccruedor 
remunerat iondeferred for serv icesper formeddur ingtherepor t ingper iod.  
This i s  a necessaryandreasonableprovision to ass igncosts  for  serv ices 
performed to  the  repo r t i ng  yea r  i n  whichtheyareperformed. 

9553.0035,subp. 6 ,  I t e m  A .  

56.  This i temsta testha tcompensat ioninc ludessa la r ies ,  wages, bonuses, 
vestedvacationandvestedsickleave,and a l l  o t h e r  employee bene f i t spa id
for servicesperformed. I t  a l s oi n c l u d e s  amounts pa id  for  bytheprov ider  for 
thepersona lbenef i t  o f  theprov ider  or anyemployee; deferredcompensation 
and ind iv idua lre t i rementaccountcont r ibu t ions ;  and thecosts  of  any c a p i t a l  
assets ,suppl ies,serv ices or o the rin -k indbene f i t s  a p rov ider  or employee 
receives for the i rpersona luse .  Ms.  Har r i sques t i onedthed is t i nc t i on  
betweenvested and accruedbenefits,andthemeaning of the" in -k ind "bene f i t s  
mentioned i nt h er u l e .  The word"vested" i s  d e f i n e di nP a r t  9553.0020,subp. 
48, as a " l e g a l l y  f i x e d  u n c o n d i t i o n a l  r i g h t  to a present  or fu tu rebene f i t . "  
Vacat ion and s i ckleavebene f i t sa re  not Inc luded i n  a f a c i l i t y ' s  compensation 
costsunlessthey become vested i n  theyearclaimed.Accruedbenef i tsarenot 
recognizedbecausetheyrepresentestimates of f u t u r e  c o s t s  t h a t  may never be 
incurred.Forexample,anemployeedischarged for misconduct may lose  h is  
r i g h t  t o  accrued,but unused, vacat ion  and s i c kl e a v eb e n e f i t s  I n  t h a t  
s i t u a t i o n ,  t h e  f a c i l i t y  will not incu rthecos t  of  thoseaccruedbenefi ts. 
Sincethereimbursementrate i s  designed t o  reimburse ICF/MRs for costs  
ac tua l l yincur red ,theves t ingrequ i rement  i s  necessary and reasonable.That 
requirement does n o t  p r o h i b i t  f a c i l i t i e s  from accru ings ickleave and vacat ion  
benef i tsearnedfrom one year t o  another.  I t  mere lyd isa l lowsthecos t  o f  
such acc rua lsun t i lt heya reused  or become vested. 

Inc lud ing" in -k ind"benef i t sIncompensat ion  i s  alsonecessary and 
reasonable. As noted i nt h eD e p a r t m e n t ' si n i t i a lp o s t - h e a r i n g  comment, an 
i n - k i n db e n e f i ti s  a benef i treceivedby anemployee i n  l i e u  o f  cash. I t  
follows, the re fo re ,tha t  i t  i s  a benef i treceivedforpersonalserv ices 
performed. Such benef i tsareobviouslycompensat ion as t h a t  t e r m  i s  genera l l y  
understood. However, t h el i m i t a t i o nt h a t  such b e n e f i t s  be " i n  l i e u  o f  cash" 
i s  no tconta inedintheru le .Thatconfusesthe  meaning o f  the r u l e  because 
b e n e f i t s  p a i d  i n  l i e u  of cash may be s u b s t a n t i a l l y  d i f f e r e n t  from benef i t sfo r  
personaluse. The Departmentrefused to c l a r i f y  t h e  meaning o f  t h er u l e  
n o t i n g  t h a t  t h e  I n t e r n a l  Revenue Serv ice and theDepartment o f  Economic 
Secur i t y  have exhaus t i veru lesde f in ingin -k indbene f i t s .  However, those 
r u l e s  have no t  been incorporatedbyreference.Therefore,theywouldnot be 
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b i n dbinding on theDepartment or a p rov ide r  and wouldnot be a reliable l e  g u i d e ,  
even assuming tha ttheya recons is ten t .  For thosereasons. i t  is concluded 
t h a t  i t e m  A(4) i s  n o t  s u f f i c i e n t l y  s p e c i f i c  f o r  p u r p o s e s  o f  Minn.Stat .  
3 14.02,subd. 4. Therefore, i t  v i o l a t e s  a subs tan t i vep rov i s ion  of lawfor 
purposes of Minn.Stat .  3 14.50(1984). To c o r r e c tt h i sd e f e c tt h e  Department 
mustadopt a d e f i n i t i o n  o f  " in -k ind"benef i t s .  The d e f i n i t i o ns h o u l d  make i t  
clearwhethertheyarebenef i tspaid i n  l i e u  o f  cash for  personalservices and 
incorporatebyreferencetheru lesorregulat ions i t  f i ndsa reapprop r ia tefo r  
i t s  purposes. I na d d i t i o n ,t h e  Department may wish t o  cons iderde le t ingthe  
words "for theirpersonaluse"on page15, l i n e  28. The b e n e f i t  anemployee 
receives may n o t  be for  h ispersonalusebut  may be f o r  t h e  use o f  a spouse, a 
c h i l d ,  or a co rpo ra t i on  owned. 

9553.0035, subp. 6 ,  I t em 8. 

57. Under i t e m  B,  ICF/MRs musthave a w r i t t e n  p o l i c y  for the payment of 
compensation for serv icesper formedbyind iv iduals .  Under subi tem ( 1 1 ,  the 
w r i t t e n  p o l i c y  must r e l a t e  an ind iv idua l ' scompensat ion  t o  theperformance of  
s p e c i f i e dd u t i e s  and to  the  number o f  hoursworkedbytheindividual. The 
r u l e  i s  designed t o  ensu retha tfac i l i t i esa rere imbursed  for serv ices  
performed and t h a t  t h e  l e v e l  of compensationpaid for theserv icesprov ided i s  
reasonable. M s .  Har r i sob jec ted  t o  t h i s  subitem. She arguedthat i t  requ i res  
standardizedhours for  a l l  personnel. She no tedtha tpro fess iona ls ta f f  
members a re  pa id  on a sa la r i ed  bas i s  and a re  no t  requ i red  to work a s p e c i f i c  
number o f  hours ,bu tarerequ i red  to work as many hours as i t  takes t o  perform 
thedu t ies  of  t h e i rp o s i t i o n s .  Her  comment requ i res  some d iscuss ion.  I f  a 
salariedemployee'shoursvaryfromday to  day or from week to week, i t  would 
be impossible t o  r e t a i n  t h a t  employee on a sa la ry  if theemployee's 
compensationmust be r e l a t e d  t o  a s p e c i f i c  number of hoursworked. However, 
t heAdmin i s t ra t i ve  Law Judge i s  not persuadedthattheDepartmentintends t o  
a b o l i s hs a l a r i e dp o s i t i o n s  or t h a tt h er u l er e q u i r e s  such a r e s u l t .  The r u l e  
requi resthatcompensat ion be " r e l a t e d  t o  the  number o f  hoursworked.'' 
C l e a r l y ,  for  employees who work bythehourcompensationmust be s t a t e d  i n  
t e r m s  o f  an hour l y  wage. However, for  s a l a r i e d  employees whose hoursvary, 
compensationcan be r e l a t e d  to hoursworked i n  a more general way. For 
example,theplancouldstatethatthe employee will work f u l l  t i m e  or an 
average o f  40 hourseach week. However, s incetheru le  i s  n o ts p e c i f i co n  
t h i s  p o i n t ,  i t  i s  recommended thatthefo l lowingsentences beadded t o  subitem 
( 1 )  

Onlythecompensation of personsemployedbythehourmust 
be s t a t e d  i n  t e r m s  of anhour ly  wage. The number o f  hours 
workedbysalaried employees may be s t a t e d  i n  terms o f  an 
average or w i t h  t h e  n o t a t i o n  t h a t  t h e y  a r e  f u l l  t i m e .  

Such an amendment will i d e n t i f y  t h e  number o f  hoursthattheperson will 
genera l l y  work, bu t  i t  will n o t  r e q u i r e  f a c i l i t i e s  t o  r e i m b u r s e  a1 1 employees 
a t  an hour l y  wage. Comparisonscan still be made to  comparablepostionsunder 
subitem(2) and thegeneral number o f  hours to  be workedcan be compared t o  
theactualhoursworkedusingtherecordskeptundersubpart 5 ,  i t e m  C. 

58. Undersubitem(21,thecompensationplanadoptedby a f a c i l i t y  must 
a l s o  s e t  compensation a t  a levelwhich i s  cons is tentwi ththecompensat ion
p a i dt op e r s o n sp e r f o r m i n gs i m i l a rd u t i e si n  the ICF/MR i ndus t r y .  Employees 
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covered by a collective bargaining agreement do not have to be covered by the 

facility's policy i f  the collective bargaining agreement otherwise meets the 

requirements of the policy set forth in the rule. Ms. Harris argued that this 

requirement will1 1  be difficult to apply or enforce because 
of the variety of 
different types of providers and job descriptions in the industry. She 
expressed concern that the Department's enforcement will not be consistentfor 
those reasons. The Department enacted this provision because of its concern 
that Compensation paid to family members might be substantially more than that 
paid in arm's length transactions. In spite of the diversity which exists 
among the various ICF/MRs and the differences between job descriptions used by
them, the Department still must attempt to verify the reasonablenessof 
salaries paid. Because that may be difficult to do in any particular case 
does not relieve the Department of its responsibility to make sure those 
salaries are the level an efficient facility would pay, and that reimbursement 
is not made for services which are not performed. Although there are 
differences between facilities, as well as differences in the duties o f  
various employees, the use of an industry standard for evaluating the 
reasonableness of salary levels i s  necessary and reasonable. There are 
obvious similarities between providers which justify using the standard 
proposed. 

59. Mr. Furlong argued that the requirement is impermissibly vague
because it does not state how the compensation paid to individualsin the 
industry will be determined. That argument is not persuasive What is 
consistent with industry practice will depend on the size of the facility, the 
types of residents served and the job dutiesof its employees. No rules or 
formula can be devised which can be used to compute reasonable levels given
those variables. Further specificity is not feasible. Instead, each 
facility's plan will require case-by-case consideration. To fulfill its 
obligations under the rule, a facility will be required to use any available 
salary surveys and review the compensation paid to state hospital employees to 
determine reasonable salary levels. If that i s  not sufficient, it will be 
required to conduct its own salary surveys to determine appropriate
compensation levels. Employers customarily make such evaluation and 
facilities may be required to doso here. The rule does not mandate 
equality. It is designed to require salaries that are within a reasonable 
range as reflected in the industry. 

9553.0035, subp. 6, item 0. 


60. Under this item compensation other than accrued vested vacation and 
accrued vested sick leave must actually be paid within 121 days after the 
close of the reporting year to be allowable. This is a necessary and 
reasonable provision for ensuring that ICF/MRs do not obtain reimbursementfo r  
costs that are not paid. Vested benefits are excluded from the payment
requirement because there i s  a sufficient guarantee of future payment to allow 
them. The rule does not state how deferred compensation must be paid to be 
allowable. Presumably, however, deferred compensation is paid when it i s  set 
aside according to the plans or agreements in effect. If that is not the 
Department's intent, the rule should be clarified. 

The last sentence of the rule provides that compensation which i s  not paid
in cash or by negotiable instrument within 121 days of the close of the 
reporting period is not allowable in that reporting year. Generally speaking, 



a f a c i l i t y  would be ab le  t o  prov ide  an employee w i t h  a note i f  i t  d i d  n o t  have 
thecash to paycompensationearned. I n  thosecases,thesalarywould be 
a l l o w a b l ei nt h er e p o r t i n gy e a r .  However, i f  theemployeerefuses to  accept a 
note,  or if an employee'ssalary i s  e r roneous lyca lcu la ted ,  andpayment i s  
delayedpastthe 121-day deadl ine,the r u l e  does notc lear lys tatewhetherthat  
compensation will be a l lowab le  when pa id .  The Depar tmentimpl iesthat  i t  
wouldnot, and thelanguage i n  the first paragraph of  subpart  6 i s  unclearon 
thatpoint .SincetheDepartment has notaddressedthe needand 
reasonableness of d isa l low ingde layedsa lary  payments i n  t h e  y e a r  i n  which 
they a r e  p a i d  such a cons t ruc t i on  of theru lewou ld  be unnecessary and 
unreasonable and may n o t  be g iven t o  i t . Moreover,theDepartment has no 
a u t h o r i t y  t o  regulatetheprompt payment o f  compensation for  the bene f i t  of 
employees.Sincedelayedcompensation payments arecoststhatmust  be 
incurred,  they a rea l l owab leintherepor t i ngyear  when theyarepaidunder 
Minn.Stat .  5 2568.501,  subd. 3.  SincetheDepartmentimpl iesthattheyare 
not a l lowable,  and s i n c et h er u l e  does not c l e a r l ya d d r e s st h a t  i ssue,  i t  must 
be c l a r i f i e d .  I n  its present  form i t  i s  impermiss ib ly  vague for purposes of  
theAdmin is t ra t iveProcedureAct .  To c o r r e c t  t h i s  de fec t  a new sentence must 
be added to i t em 0 to  read as f o l l o w s :  

Payments made a f t e r  t h e  121-day p e r i o d  a r e  a l l o w a b l e  i n  t h e  
repo r t i ng  yea r  made. 

9553.0035,  subp. 6 ,  i t e m  E .  

61. Th isru lerequ i restha tthecompensat ionpa id  to  p a r tt i m e  employees 
be p ropor t i ona l  t o  t h a tp a i d  t o  f u l l  t i m e  employees. I t  was pointedoutby 
severalcommentators t h a tt h es a l a r i e sp a i di nt h ei n d u s t r y  for p a r t  t i m e  and 
f u l l  t i m e  work are not p r o p o r t i o n a l ,  and tha tcos ti nc reasescou ldresu l t  i f  
proport ionalcompensat ion is requ i red .  For example,PeterSajevicexplained 
t h a tm a n y - f a c i l i t i e s  have l i v e - i n  houseparents. On an h o u r l yb a s i st h e i r  
compensation i s  l owerthantha tpa id  to thepar tt ime  employees who r e l i e v e  
them on weekends and d u r i n gv a c a t i o np e r i o d s .I no r d e r  to make t h e i r  
compensationproport ional,thehouseparents'compensationwouldhave to  be 
subs tan t i a l l yi nc reased  becausethe parttimeemployees'compensation, i f  
reduced,would v i o l a t e  minimum wage laws. The Department'spost-hearing 
response to t h i s  dilemma was t h a t  t h e  r u l e  a p p l i e s  to t h e  s i t u a t i o n  where l e s s  
than f u l l  t i m e  serv icesareprov ided and i s  s i l e n t  w i t h  r e s p e c t  t o  overt ime. 
Thatresponseaddressedonly one aspect of theproblem Mr. Sajev icexpla ined.  
Consequently, i t  i s  concludedthatthe needand reasonableness o f  t h i s  
p r o v i s i o n  was no tes tab l i shedw i th  an a f f i rma t i vep resen ta t i on  o f  f a c t s  i n  t h e  
SNR o ri nt h er e c o r d ,  as requi redby Minn. S t a t .  5 14.14,subd. 2 (1984). 
AlthoughtheDepartmentdidnotsay so, the r u l e  appears t o  be designed t o  
prevent  abuses i n  t h e  payment o f  s a l a r i e s  to  r e l a t i v e s  or f r iends  of  f a c i l i t y  
ownersand t o  prevent  a p a r t  t i m e  employeefrombeingpaid a t  t w i c e  t h e  r a t e  
as a f u l lt i m e  employee pe r fo rm ings im i la rdu t i es .  Assuming t h a t  i t  i s  its 
concern, i t  i s  p a r t i a l l y  covered by theru lerequ i r ingtha tthecompensat ion  
pa id  to  employees be c o n s i s t e n tw i t ht h es a l a r i e sp a i di nt h e  ICFIMR 
indus t ry .Indetermin ingwhethertheyarecons is ten t ,  of course, i t  i s  
reasonable t o  examine thesa la r i espa id  to  f u l l t i m e  employees, b u t  i t  was not  
shown to  be e i therreasonable or necessary to  r e q u i r e  t h a t  t h e y  be 
p r o p o r t i o n a l .F u l l  t i m e  employees commonly rece ivevacat ion ,s ickleave,  and 
insurancebenef i tspar t  t i m e  employeesdo n o t  r e c e i v e ,  and they may be 
q u a l i f i e d  f o r  a re t i rementprogramunavai lab le to p a r tt i m e  employees. These 



area l le lemen ts  of compensationunder i t e m  A.  Furthermore, f u l l  t i m e  
employees may have greaterknowledge,experience and s e n i o r i t yt h a np a r t  t i m e  
employees.Conversely, some pa r tt ime  employees a repa id  a t  a premiumbecause 
theyareon-ca l l  or par tt ime.Othersarepaid for  a minimum number o f  hours 
every t i m e  theyareca l led  to work, even if theydonot work the minimum 
spec i f ied .S incetheru le  does no tcons ider  any o f  thesefac tors ,  i t  i s  
unreasonable and must be deleted.  

9553.0035, subp. 7, L i m i t a t i o n s  On RelatedOrganizat ion C o s t s .  

62. I t e m  A o f  t h i ss u b p a r tp r o v i d e st h a tt h e  costs o f  se rv i ces ,cap i ta l  
assets and s u p p l i e s  d i r e c t l y  or i n d i r e c t l y  f u r n i s h e d  to a prov iderby a 
r e l a t e d  o r g a n i z a t i o n  may be inc luded asan a l lowab lecos t  o f  t h e  f a c i l i t y  a t  
thepurchasepa idbythere la tedorgan iza t ion  or a t  t h e  c o s t  i n c u r r e d  bythe 
re la tedo rgan iza t i on ,  i f  thep r i ces  or costsclaimeddo not exceedthepr ices
of  comparableassets,supplies and se rv i cestha tcou ld  be purchased 
elsewhere. The r u l ep r o v i d e st h a tt h er e l a t e do r g a n i z a t i o n ' sc o s t s  must no t  
Inc lude anamount for mark-up or p r o f i t .  M s .  H a r r i sc r i t i c i z e dt h a t  
l i m i t a t i o n .  She s t a t e dt h a t  i t  penalizesprovidergroupshavingbusinesses 
which s e l l  assets,suppl ies or serv ices t o  t h e i r  f a c i l i t i e s ,  and discourages 
them f romprov id ingd iscounts .  She arguedthat  such a p r o v i s i o n  will 
encourage f a c i l i t i e s  to goouts ide for serv ices  where thecosts  may indeed be 
h igher ,  andquestionedthemeaning of the  word "cost" asused i n  t h e  r u l e .  
The Department 'sexplanat ion for  the proposed r u l e  i s  i n  the SNR (p.  2 4 ) .  It 
is s t a t e dt h e r et h a t  i t  Is necessary t o  c o n s i d e rt h ec o s t sa t t r i b u t e dt o  
re la ted  o rgan iza t i ons  i n  order  t o  preventthe payment of p u b l i c  funds f o r  
a c t i v i t i e s  u n r e l a t e d  to res iden tca re  and t h a t  i t  i s  necessary to i n s u r et h a t  
those costs arenotexcess ive when compared to  thep r i ces  of comparable 
servicespurchased i n  an arm's - lengtht ransac t ion .  I t  has alsodetermined 
t h a t  r e l a t e d  o r g a n i z a t i o n  c o s t  c a n n o t  i n c l u d e  a mark-up or a p r o f i t  s i n c e  
thesetransact ionsareequiva lent  to doingbusiness with onesel f .  

63. A l l anBaumgar tens ta f fa t to rney  for theProg rameva lua t i onD iv i s ion  
of  theOf f i ce  of theLeg is la t i veAud i to r ,d iscussedtheleg is la t i veconcerns  
t h a t  l e a d  to the 1983 amendments requ i r i ngtheadop t ion  of new ratemaking 
r u l e s .  He no tedtha tLeg is la to rs  were concernedthatthe ICF/MR i n d u s t r y  was 
developing many of t h e  c h a r a c t e r i s t i c s  of thenurs ing  home i n d u s t r y  ( t h e  
"nurs ing home syndrome"), such as thebroaddevelopment o f  r e l a t e d  companies 
t op r o v i d es e r v i c e s  t o  I C F I M R s ,  and t h a t  such h o r i z o n t a l  and v e r t i c a l  
i n t e g r a t i o n s  were seenas de t r imenta l  to  the i n t e r e s t s  o f  thes ta te .  The r u l e  
i s  speci f ical lydesignedtoaddressthoseconcerns and to encourage 
arm's - lengtht ransac t ions .  The Department has a du ty  to  ensurethatthecosts 
claimedby a f a c i l i t y  a r e  a t  economicaland e f f i c i e n tl e v e l s .I na r m ' s - l e n g t h  
t r a n s a c t i o n s ,  t h e  f a c i l i t y  has a na tu ra l  des i re  to  1 limit t the  p r i ces  i t  pays 
and there i s  some assurancethatthepr iceschargedareat  a compet i t i ve
l e v e l .  However, i nt r a n s a c t i o n s  between re la tedo rgan iza t i ons ,  a f a c i l i t y ' s  
des i re  t o  o p e r a t e  e f f i c i e n t l y  may be o f f s e t  by i t s  des i re  for  p r o f i t s ,  and 
there  i s  noassurancethatthecosts of such t ransac t i onsa rea tcompe t i t i ve
l e v e l s ,  Therefore,theDepartmentrequiresthattransact ionsbetweenrelated 
organ iza t ions  be a tc o s t .  This i s  a necessaryandreasonableprovis ion.In 
t ransac t ions  between r e l a t e do r g a n i z a t i o n st h e r e  i s  no assurance t h a t  p r i c e s  
arecompet i t i ve  anddo no tinvo lveexcess ivepro f i t s .Moreover ,  i t  i s  no t  
feas ib le  t o  a u d i t  eve ry  t ransac t i on  between re la tedo rgan iza t i ons  t o  determine 
i f  thecostsinvolved were a tc o m p e t i t i v el e v e l s .  Cost comparisonsafterthe 

HCFA-179 #.=, Cat? Rez'd -3-cF-86 



the 

,, 

fact would be a monumental task and price comparisons may be impossible to 
make. Therefore, the rule proposed is necessary and reasonable. It I s 
similar to the requirements in 42 C.F.R. 8 405.427, which governs payments t o  
related organizations under the Medicare Program. 

Thus, for cap1tal assets and supplies, the facilitiesa1 lowable cost i s  
equal to the purchase price paid by the related organization. For services,
the facility's allowable cost i s  equal to the cost incurred by the related 
organization to provide the service. In both cases however, the facility's
allowable cost cannot exceed the priceof comparable goods and services that 
could be purchased elsewhere. Several persons questioned how the costs 
incurred to provide services would be computed. The rule does not directly
address that issue. However, the costs recognized must be computed using
generally accepted accounting principles and could not include costs the 
facility could not claim under the rule. If a different approach i s  intended 
by the Department, the rule should be clarified. 

64. The second paragraph of item A states that except for the rental or 
leasing of facilities, I f  the related organization sells goods and services to 
non-related organizations, the facility's costs can be no more than the price
charged by the related organization to non-related organizations, if sales to 
non-related organizations constitute at least50% of the related 
organization's total annual sales of such goods and services. This rule i s  
unclear. Does it mean that a facility may use the price charged by the 
related organization -- which may include a profit -- or only that the price
charged by the related organization establishes the upper limit on allowable 
costs? The ambiguity makes the rule impermissibly vague for purposes of Minn. 
Stat. 5 14.02, subd. 4, resulting in a substantive violation of law for 
purposes of Minn. Stat. 5 14.50. To correct this defect, the rule must be 
amended to clearly state whether the price charged can be claimed as an 
allowable ,cost if the 50% standard is met. If that I s  intended, the 
Department may wish to follow the suggestion made by Mr. Larson (Comment,p.
28). Since the price charged by a related organization meeting the 50% 
standard could reasonably be determined to havea sufficient guarantee of 
competiviness, the Department could reasonably treat the costsof those 
transactions differently from the way it treats costs when 50% standard i s  
not met. 

9553.0035, subp. 7, item C. 


65. Under this item the cost of a capital asset owned by a related 
organization and used by the facility may be included in the allowable cost of 
the facility. When the capital asset is sold or otherwise disposed of by the 
related organization and the depreciation on the asset has been claimed asa 

facility cost, any gain realized from the sale by the related organization 

must be transferred to the facility as an offset 
in the 
property-related cost category. Jean Searles a part owner of Resa, Inc.,
noted that she provides central office services to Resa, Inc. out of her own 
home and that this rule would require her, upon the sale of that home, to pay 
any gain realized from that sale to the facility to reduce its 
property-related costs. The Department's SONR does not establish the need and 
reasonableness of such a result with an affirmative presentationof facts. 
This violates Minn. Stat. 5 14.14, subd. 2 (1984). Where an individual or 
other related organization owns a capital asset, and where only part of the 
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deprec ia t i on  of t h a tc a p i t a la s s e t  i s  claimed as an a l lowablecostby a 
p rov ide r ,  i t  I s  unreasonable t o  r e q u i r e  t h a t  any gal  n rea l i zed  upon thesal e 
o f  t h a ta s s e t  be t r a n s f e r r e d  t o  t h e  f a c i l i t y  To c o r r e c tt h i sd e f e c tt h e  
sentence commencing on l i n e  17 andending on l i n e  22 must be de le ted  or 
r e w r i t t e n  to  prov ide  a formula for p r o r a t i n g  t h e  g a i n  r e a l i z e d  on t h a t  p o r t i o n  
f o r  whichdeprec iat ion i s  claimed, or t o  r e f e r  to theprocedures i n  P a r t  
9553.0060, subp.1, i t e m  D. The wholegain on thesa le  of a housecannot be 
used asan offset if deprec ia t i on  i s  c la imedononly  oneroom. 

9553.0035,subp. 8 .  C a p i t a l i z a t i o n .  

66. Thissubpar tgovernsthecap i ta l i za t ion  o f  cap i ta lasse ts .  I t  
genera l l yrequ i restha tthecos t  o f  any c a p i t a l  a s s e t  l i s t e d  i n  the Est imated 
UsefulLives o f  depreciableHospitalAssetsmust be c a p i t a l i z e d  and t h a t  any 
cap i ta lasse tsno tl i s tedInthosegu ide l i nesmus t  be c a p i t a l i z e d  If they have 
a u s e f u l  l i f e  o f  more than two years and cos t  more than $500. Any r e p a i r  
costing $500 or less  may be t rea ted  asanexpenseunder the proposed ru le .  
Any r e p a i r s  t r e a t e d  asexpensesmustbe c l a s s i f i e d  i n  t h e  p l a n t  o p e r a t i o n  and 
maintenance cost category.  Ms.  H a r r i sa r g u e dt h a tr e p a i rc o s t sr e s u l t i n g  from 
dest ruc t iveres identbehav io rshou ld  be c l a s s i f i e d  i n  t h e  p r o g r a m  c o s t  
c a t e g o r y  r a t h e r  t h a n  i n  t h e  p l a n t  o p e r a t i o n  andmaintenancecostcategory. 
The Departmentrejectedsuchan amendment t o  the r u l e .  I n  i t s  v iewrepa i r  
costs arenotprogramcosts.Sinceincreases I n  maintenancecostsaresubject  
t o  d i f f e r e n t  l i m i t a t i o n s  t h a n  i n c r e a s e s  i n  p r o g r a m  c o s t s ,  t h e i r  c l a s s i f i c a t i o n  
is impor tant .  The record  shows t h a tt h er e s i d e n tp o p u l a t i o n  i n  ICF iMRs  i s  i n  
a s t a t eo f  f l u x  and t h a t  more d i f f i c u l t  r e s i d e n t s  a r e  now beingserved. Due 
t o  t h i s  change,more d e s t r u c t i v er e s i d e n t s  will be coming i n t o  ICF/MRs from 
statehospi ta ls .Therefore,  a f a c i l i t y ' s  maintenanceoperat ingcosts may 
inc reasea t  a f a s t e r  pacethanthel im i ta t ion  on maintenancecostsal lows. 
Al thoughthe amount of theadd i t iona lcos tsinvo lved i s  not known, the  
Department f a i l e d  t o  e s t a b l i s h  t h e  needandreasonableness of ass ign ing such 
repa i rcos ts  to themaintenancecostcategory.ThatviolatesMinn.Stat .
3 14.14,subd. 2 .  To co r rec tth i sde fec t ,t hosecos ts  mustbe i n c l u d e di n  
programoperatingcosts.Althoughtheyaremaintenancecosts as t h a tt e r m  is 
normallyunderstood, the l i m i t a t i o n  on maintenancecostsrendersthe i r  
c l a s s i f i c a t i o n  t o  thatcategoryunreasonable.Proper tydest ruct ion i s  n o t  
like normal wear and t e a r  and i s  n o t  l i k e  food and u t i  11t i e s .  A changing 
res identpopu la t ion  will n o t  r e s u l t  I n  a g rea te r  need for  food or u t i l i t i e s  
because new res iden ts  will notea t  more food or need more heat;however,they 
can be expected t o  do more damage. 

67. I t e m  B o f  subpart  8 a lsop rov idestha t  if the cost of a r e p a i r  
s i g n i f i c a n t l y  i n c r e a s e s  t h e  p r o d u c t i v i t y  of a cap i ta lasse tover  i t s  o r i g i n a l  
p r o d u c t i v i t y ,t h ec o s t  of  therepai rmust  be c a p i t a l i z e d .  M s .  Harr isargued 
t h a tt h i sp r o v i s i o n  i s  ambiguousandshe questionedwhetherrepairswhich 
i n c r e a s ep r o d u c t i v i t y  must a l s oi n c r e a s et h eu s e f u ll i f e  o f  an asset.  The 
Department d idnotrespond to her  comment and i t s  SNR does no td iscussthe  
purpose o f  t h i s  language.Apparently i t  i s  designed t o  t r e a tr e p a i r st h a t  
s i g n i f i c a n t l yi n c r e a s e  an a s s e t ' s  o r i g i n a l  p r o d u c t i v i t y  as c o s t st h a t  must be 
cap i ta l i zed  rega rd less  o f  the  amount of money expended or thechanges, i f  any,
whichoccur i n  t h eu s e f u ll i f e  of  theasset.Thereare two problemswith the 
r u l e  as proposed: i t  will be d i f f i c u l t  to  determine when t h ep r o d u c t i v i t y  o f  
an asset  i s  " s i g n i f i c a n t l yi n c r e a s e d "  and t h e  r u l e  I t s e l f  appears t o  o n l y  
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partially address the whole subject of improvements to capital assets. 
Capital assets are defined in part 9553.0020, subp. 5. In that definition 
additions to capital assets are mentioned but improvements to capital assets 
are not. Moreover, changes made to a capital asset which are designed soley 
to increase its productivity do not clearly come within the definitionof 
repairs in part 9553.0020, subp. 40. For example, if a facility installs a 
new heat exchanger in its furnace which increases its efficiency by 15% and 
thereby lowers its fuel costs, it i s  unclear whether such a "repair" would 
significantly increase its productivity. 

68. The Department appears to be attempting to distinguish repairs that 
are made to restore an asset to good condition after decay, injury,
dilapidation or partial destruction from repairs made to improve an asset by
increasing its productivity, rendering it useful for other purposes or making
it more useful for the same purpose. Apparently the rule is designed to cover 
a situation where, for example, a new heat exchanger I s  installed not 
necessarily because the old onei s  in need of fixing or maintenance but 
because a new one will increase efficiency and reduce costs. Improvements
have been recognized as meaning labor and materials expended for the purpose
of rendering an asset useful for purposes other than those for which it was 
originally used or more useful for the same purpose. Significant increases in 
productivity would come within the "more useful for the same purpose" language
that has been recognized. 42 C.J.S., Improvement, p. 416. For these reasons 
it i s  suggested that the Department amend item 8 to read as follows: 

B. Repairs that cost $500 or less may be treated as an 
expense. Repairs which cost more than $500 and which 
extend the estimated useful life of the asset by at least 
two years must be capitalized. Improvements made solely
for the purpose of making an asset useful for purposes
other than thosefor which it was originally used or more 
useful for the same purposes must also be capitalizedif 
the cost exceeds $500 lot some other figure]. A1 1 repairs
treated as an expense must be classified in the plant
operation and maintenance cost category unless they result 
from destructive resident behavior. 

Under this language, any repair or improvement that costs 
$500 or less may be 
treated as an expense. Repair costs in excess of $500 must be capitalized if 
they extend the useful life of an asset by at least two years or were made 
soley f o r  the purpose o f  making the asset useful for other purposes or more 
useful for the same purpose. Thus, in the example above, a facility
purchasing a new heat exchanger only for purposesof efficiency would be 
required to capitalize the costs i f  they exceed $500. However, a facility who 
obtains a more efficient heat exchanger because the old one was defective and 
needed replacement would not be required to capitalize the costs unless they
exceed $500 and extend the useful life by at least two years. This amendment 
eliminates the necessity of trying to determine whena repair i s  an 
improvement or when productivity is substantially increased. It simply treats 
all improvements necessarily resulting from a repair as a repair and requires
a1 1 other improvements to be capitalized if they exceed $500. Of course, the 
Department could reduce the $500 figure or eliminate it altogether. 
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9553.0035,subp9,WorkingCapitalInterest Expense. 

69. W o r k i n gc a p i t a li n t e r e s t  expense as d e f i n e di nt h er u l e s  i s  the 
i n t e r e s t  i n c u r r e d  onworkingcapi ta lloans made by a f a c i l i t y  d u r i n g  t h e  
report ingyear.Severalpersons commented on t h e  c l a r i t y  o f  t h e  language 
used, and as a resul t ,theDepar tment  has proposedvarious amendments. A s  
amended, subpart  9A will read as fo l l ows :  

Working c a p i t a li n t e r e s t  expense.Subp. 9. Working 
c a p i t a l  i n t e r e s t  expense i s  a1 lowedsubject to the 
requirements o f  i t e m s  A and 6 .  

A .  Work ingcap i ta li n te res t  expenseand work ingcap i ta l
d e b ti n c u r r e dp r i o r  to January 1,  1986, I sa l l o w a b l e  under 
12 MCAR !j§ 2.05301 - 2.05315 T e m p o r a r y  

This i s  a necessaryandreasonableprovision. I t  mere lys ta testha t  i f  a 
workingcapi ta ldebt was incurredbeforeJanuary 1 ,  1986, t h ei n t e r e s t  expense 
on t h a t  d e b t  i s  a l l o w a b l e  to  theex ten tau thor izedinthetemporaryru les  
adoptedbytheDepartment. The w o r k i n gc a p i t a li n t e r e s t  expense incu r red  on 
work ingcap i ta ldebts  made on or a f te rJanuary  1, 1986 are  not sub jec t  to  any 
l im i ta t i onsundertheru leexcep t  as prov ided i n  i t em 6 ,  as amended. Al though 
theprov is ions  of Rule 53T were c r i t i c i z e db ys e v e r a li n d i v i d u a l s ,t h e  
p rov i s ions  o f  t h a t  r u l e ,  wh ichdonotexp i reunt i l  December 31, 1985, a reno t  
sub jec t  to  needand reasonablenessreview i n  t h i s  proceeding. I t  i s  no t  
appropr ia te  to  gobackand read jus t  or reexaminethel im i ta t ionstha t  were 
p roper l y  imposedupon work ingcap i ta li n te res t  expenseunderthetemporary 
r u l e .  

9553.0035;subp.9, i t e m  B .  

70. Th isi tem( formeri tem C) was r e l e t t e r e d  by theDepartment's 
post -hear ing amendments. I t  governsthework ingcap i ta lin te res t  expense o f  
f a c i l i t i e sc o n s t r u c t e da f t e rJ a n u a r y  1, 1984. F o ri n t e r i m  and se t t le -up  
r a t e s ,  t h e i r  w o r k i n g  c a p i t a l  I n t e r e s t  expensecannotexceed 1% o f  the 
h i s t o r i c a lo p e r a t i n gc o s t sp r o j e c t e d  (for i n t e r i m  r a t e s )  or 1% of  those 
a c t u a l l yi n c u r r e d  ( for  these t t l e -upra te ) .  For. t h er a t ey e a rf o l l o w i n g  
se t t l e -up ,work ingcap i ta li n te res t  expensecannotexceed 80% o f  t h a t  
a l l owab leinthese t t l e -upcos trepo r t .  The 1% l i m i t a t i o ni nt h er u l e  i s  
basedon t h ew o r k i n gc a p i t a li n t e r e s t  expenses o f  1 1  f a c i l i t i e s  on i n t e r i m  
ra tes  when the SNR was developed.Theirratesrangedfrom.19 t o  8.32%, w i t h  
theaveragebeing .3%. Four of those f a c i l i t i e s  would be overthe limits i n  
theproposedru le.  ARRM suggested a 2.5% l i m i t a t i o n  i n  p l a c eo f  t h e  1% 
l i m i t a t i o n  proposedbytheDepartmentduringtheinterimperiod.Subitem 1 
c o n f l i c t sw i t ht h ep r o v i s i o n s  o f  Rule 53T (12 MCAR !j 2.05309E.3.a).Under 
Rule 53T f a c i l i t i e s  e s t a b l i s h e d  or c o n s t r u c t e dp r i o r  to  December 31, 1985 
( a f t e r  January 1,  1984)have work ingcap i ta li n te res t  expense l i m i t e d  t o  2 .5% 
o f  thefac i l i t y ' sa l l owab leopera t i ngcos ts .Sub i tem 1 re t roac t i ve l yreduces  
thatpercentage. Such a r e t r o a c t i v er e d u c t i o n  i n  a l lowab lecos ts  i s  
unauthor ized.Thisconst i tu tes a s u b s t a n t i v ev i o l a t i o no fl a w  for  purposes o f  
Minn.Stat .  53 14.05,subd. 1 and 14.50(1984). To c o r r e c tt h i sd e f e c t  the 
r u l e  must be de le ted  or i t  must beamended so t h a t  f a c i l i t i e s  



const ructed or e s t a b l i s h e d  p r i o r  to January 1 ,  1986 a r e  t r e a t e d  i n  a manner 
cons is ten tw i ththerequ i remen ts  oftheRule 53T. Changingthedate i n  the 
first paragraph of i t e m  8 to  January 1 ,  1986 wouldaccomplishthat. 

71.  SincetheDepartmentintends to  impose l i m i t a t i o n s  onworking cap1 t a l  
i n t e r e s t  expense upon f a c i l i t i e s  c o n s t r u c t e d  o r  e s t a b l i s h e d  a f t e r  J a n u a r y  1 ,  
1986, as i t em 8 would do, the  needand reasonableness of such a p rospec t ive  
r u l e  mustbe considered. The 1% l i m i t a t i o n  proposedbytheDepartment is 
basedon a verysmall  sample of prov iders  and wouldel iminatetheworking 
c a p i t a li n t e r e s t  expense o f  approximately 37% o f  thoseexamined.Although an 
examination o f  t h e  costs incurredby a l a rge  number o f  f a c i l i t i e s  can be used 
t o  s e t  l i m i t a t i o n s  on costsunderthepremisethat i f  h a l f  of them areable to  
f u n c t i o n  w i t h  lower cos tl eve l stheo the rha l fshou ld  be a b l e  t o  do so too, 
theAdmin i s t ra t i ve  Law Judge i s  notpersuadedthatsuch an approach i s  
s u f f i c i e n t l y  a c c u r a t e  when o n l y  11 f a c i l i t i e s  a r e  examinedandno o the r  
suppor t ingdataregard ingthes i tua t ions  of  those f a c i l i t i e s  i s  presented. I n  
a d d i t i o n ,l i m i t i n gt h ew o r k i n gc a p i t a l i n t e r e s t  expense o f  f a c i l i t i e s  
const ructedaf terJanuary 1,1986 d i f f e r e n t l y  from thoseconstructedbefore 
t h a t  d a t e  makes l i t t l e  sense,andno r a t i o n a l e  was presentedbytheDepartment 
to  e x p l a i n  a 1.5% reduc t i on  from theleve lsau tho r i zedintheRu le  53T.  For 
that  reason it i s  concludedthat the 1% 1 i m i t a t i o n  c o n t a i n e d  i n  itern A i s  no t  
necessaryandreasonable i n  any prospect iveruleadoptedbytheDepartment and 
i f  t h e  r u l e  i s  re ta inedthefo rmer2 .5%l im i ta t i on  must be used. 

Under sub i tem(2)work ingcap i ta lin te res t  expense incurredby a newly 
const ructed or estab11 shed f a c i l i t y  i s  limited to  80% of t h a t  a l l o w e d  i n  t h e  
se t t l e -upcos trepo r t .  A l i m i t a t i o n  of t h i s  na ture  i s  cons is ten tw i thRu le  
53T and i s  necessary and reasonableon a prospec t ivebas is  becausethe need 
f o rw o r k i n gc a p i t a l i n t e r e s t  expensebysuch f a c i l i t i e s  shoulddecreaseafter 
t h e  f a c i l i t y  hasbeen i no p e r a t i o n  and its s i t u a t i o n  has s t a b i l i z e d .  However, 
theDepartmentshouldreexaminethe need for  t h i s  l i m i t a t i o n  i n  view o f  the 
f a c t  t h a t  t h e  w o r k i n g  c a p i t a l  i n t e r e s t  expenses o f  o t h e r  e x i s t i n g  f a c i l i t i e s  
is no tsub jec t  t o  any l i m i t a t i o n  a f t e r  January 1 ,  1986. 

9553.0035,subp. 10, Ret i rementContr ibut ions.  

7 2 .  Th i ssubpar tl im i t sthecos ts  of re t i remen tcon t r i bu t i ons  for 
employees to  those made to  a pensionplan or a pro f i tshar ingp lanapprovedby 
I n t e r n a l  Revenue Serv ice.  Mr. F u r l o n gs t a t e dt h a tt h er u l e  does notconform 
t ot h ep r o v i s i o n s  o f  t h eI n t e r n a l  Revenue Code. He no tedtha ttheIn te rna l  
Revenue S e r v i c e  does not"approve"suchplans. He sa idtha ttheye i the ra re  
q u a l i f i e d  or non-qua l i f i ed  and tha tnon-qua l i f i edp lans  cancomply w i ththe  
I n t e r n a l  Revenue Code and I R S  regu la t i ons .  He sugges tedtha ttheru le  be 
amended t o  de le tethe  word"approved"on page19, l i n e  16 and t h a ta d d i t i o n a l  
language be added whichwouldsimplyprovidethatplans i n  compliancewiththe 
I n t e r n a l  Revenue Code area l lowab le .  A s  Mr. Furlongpointedout,pension and 
p r o f i t - s h a r i n gp l a n s  are  e i t h e rq u a l i f i e d  or non-qua l i f ied .  However, an 
employer may s u b m i th i sq u a l i f i e dp l a nt ot h eI n t e r n a l  Revenue Service and 
ob ta inthe i r"app rova l . "Th is  i s  done so tha temployerscanf indoutin  
advance t h a t  t h e i r  p l a n s  comply wi ththerequi rements o f  q u a l i f i e d  p l a n s  and 
will be taxedaccord ing ly .  For thesereasons,theproposedrule i s  
i n s u f f i c i e n t l y  s p e c i f i c  for purposes of Minn.Stat .  § 14.02,subd. 4 (1984). 


